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) RESPONDENT'S BRIEF ON 




STATEMENT OF THE CASE 
Nature Of The Case 
The Idaho Supreme Court has granted review of the decision of the Idaho 
Court of Appeals affirming Joseph Thomas's conviction for first-degree murder. 
Statement Of The Facts And Course Of The Proceedings 
The relevant facts and procedures leading to Thomas's conviction for 
murdering his ex-wife by strangling her with a belt are set forth in more detail in 
the Brief of Respondent, at pages 1-8. Of particular importance to this appeal, 
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the district court excluded evidence that the victim previously engaged in or 
expressed enjoyment of erotic or autoerotic asphyxiation that did not involve the 
use of an object (such as a cord, rope or belt), offered to support the defendant's 
theory that her death was by accidental strangulation by use of a belt for 
autoerotic asphyxiation while masturbating. (R., pp. 616-17, 881, 1016-17.) The 
evidence proffered by the defense was that the victim stated to a friend that she 
"liked to be choked during sex" but "only [by] hands," "[n]o props" (R., pp. 455-
56), and that her current boyfriend stated that the victim had twice moved his 
hand to her throat to apply pressure while engaged in intercourse (R., pp. 471-
72). 
The Idaho Court of Appeals held that the evidence was admissible to "give 
credence to Thomas's testimony that the victim engaged in erotic asphyxiation 
between partners and self-erotic asphyxiation at the time of her death." State v. 
Thomas, 2014 Unpublished Opinion No. 428, at p. 5 (Idaho App., 2014). The 
Court of Appeals found the error harmless, however, due to the "overwhelming 
evidence" demonstrating Thomas's guilt and that the victim did not, in fact, 
accidentally kill herself. Thomas, pp. 6-11. This Court then granted review. 
ISSUES 
1. Has Thomas failed to show the district court erred by excluding the 
proffered evidence of the victim's prior sexual acts and stated sexual 
preferences? 




The Evidence Was Properly Excluded 
A. Introduction 
The district court excluded evidence that the victim had twice before 
encouraged her boyfriend to apply pressure to her neck with his hands during 
intercourse and had once stated to friends that she enjoyed erotic asphyxiation 
by use of "hands" but not "props." Application of relevant legal standards shows 
the district court did not err. 
B. Standard Of Review 
Relevance is a question of law reviewed de nova whereas the 
determination of whether the probative value of the evidence is substantially 
outweighed by its potential for unfair prejudice is reviewed for an abuse of 
discretion. State v. Grist, 147 Idaho 49, 51,205 P.3d 1185, 1187 (2009). 
C. The Evidence Of Two Prior Sex Acts And The Victim's Statement Was Not 
Relevant 
To be admissible, evidence must be relevant. I.R.E. 401, 402. Evidence 
that tends to prove the existence of a fact of consequence in the case, and has 
any tendency to make the existence of that fact more probable than it would be 
without the evidence, is relevant. State v. Hocker, 115 Idaho 544, 547, 768 P.2d 
807, 810 (Ct. App. 1989). Evidence that the victim on two occasions encouraged 
her partner to apply pressure to her neck during sexual intercourse did not make 
it more likely that she accidentally choked herself to death with a belt while 
3 
masturbating. Likewise, evidence that she enjoyed autoerotic asphyxiation with 
"hands" but not "props" while having sex with a partner is the opposite of relevant 
to proving she accidentally choked herself to death with a belt while 
masturbating. The district court properly excluded this evidence as not relevant. 
C. The Evidence Was Not Admissible To "Give Credence To Thomas's 
Testimony" 
The Court of Appeals concluded the evidence in question was relevant to 
"give credence to Thomas's testimony that the victim engaged in erotic 
asphyxiation between partners and self-erotic asphyxiation at the time of her 
death." Thomas, slip op. at p. 5. This evidence was not offered in the trial court 
for this purpose. (See, ~. R., p. 446 (offering the evidence to show "cause of 
death" and lack of "premeditation and intent").) Even if it had been offered for 
that purpose, it was not admissible to give "credence" to Thomas's defense that 
the victim had accidentally strangled herself during masturbation. 
The Court of Appeals faulted the district court for placing "too much 
emphasis on the distinction" between erotic asphyxiation during sex versus 
during masturbation and using hands versus using objects. ~ On the contrary, 
the Court of Appeals fails to give sufficient emphasis to these distinctions. There 
is simply no basis for assuming, as did the Court of Appeals, that a woman who 
occasionally likes her live partner to engage in some sexual act will more likely 
recreate that same sexual act with an object while masturbating. Because the 
evidence was irrelevant to directly prove that the victim choked herself with a belt 
while masturbating (as found by the district court) it was not relevant to give 
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"credence" to testimony she was engaged in that behavior (as found by the Court 
of Appeals). 
D. The Evidence Was Inadmissible Even If Relevant 
Even if relevant, the district court did not err by excluding the evidence. 
The record shows the prosecutor objected to the evidence as inadmissible due to 
unfair prejudice, under Rule 404 and, in the case of the victim's alleged 
statements, hearsay. (10/31/11 Tr., p. 37, Ls. 10-20; p. 39, L. 22 - p. 40, L. 6; p. 
52, Ls. 7-13; R., pp. 989-93.) The district court specifically differentiated between 
using an expert to explain the concept of autoerotic asphyxiation and using "prior 
sex acts" and "specific events" to prove the victim was engaged in autoerotic 
asphyxiation at the time of her death. (11/18/11 Tr., p. 81, L. 9 - p. 82, L. 7.) 
Even if these issues had not been raised below, it is appropriate for this Court to 
address them as alternative grounds for the district court's ruling. Murray v. 
State, 156 Idaho 159, _, 321 P.3d 709, 714 (2014) ("If a district court reaches 
the correct result by an erroneous theory, this Court will affirm the order upon the 
correct theory." (internal quotations omitted)). Review shows that the evidence, 
even if relevant, should have been excluded under Rule 404(b) and as 
inadmissible hearsay. 
Rule 404(b) of the Idaho Rules of Evidence provides that evidence of 
other "crimes, wrongs, or acts" is generally inadmissible to prove the character of 
a person or that the person acted in conformity with that character. I.R.E. 404(b). 
Such evidence is admissible, however, to prove matters other than propensity. 
I.R.E. 404(b). Permissible purposes include proof of motive, opportunity, intent, 
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preparation, plan, knowledge, identity, or absence of mistake or accident. I.R.E. 
404(b); State v. Phillips, 123 Idaho 178, 845 P.2d 1211 (1993); State v. Moore, 
120 Idaho 743, 819 P.2d 1143 (1991); State v. Gauna, 117 Idaho 83, 87, 785 
P.2d 647, 651 (Ct. App. 1989). Evidence of prior bad acts is admissible if (a) it is 
relevant to prove some issue other than the defendant's character, and (b) its 
probative value for the proper purpose is not substantially outweighed by the 
probability of unfair prejudice. State v. Cross, 132 Idaho 667, 670, 978 P.2d 227, 
230 (1999). Evidence of the victim's prior sexual "acts" of erotic asphyxiation 
with a partner or her statements of enjoyment of the same was not admissible to 
prove her character in order to prove that she was engaged in arguably similar 
acts on the night of her death. 
The Court of Appeals held that the evidence of the victim's prior sexual 
conduct "gave credence" to Thomas's testimony about her sexual conduct on the 
night in question. However, it is "impermissible" to "reinforce the credibility of a 
witness" who is claiming misconduct by another person by presenting evidence 
of the other person's "propensity to engage in such misconduct." State v. Grist, 
147 Idaho 49, 54, 205 P.3d 1185, 1190 (2009). As stated by the Idaho Court of 
Appeals in a different case, "The Supreme Court in Grist repeatedly cautioned 
trial courts to 'carefully scrutinize' evidence offered under I.R.E. 404(b) for 
purposes of corroboration .... " State v. Gomez, 151 Idaho 146, 158, 254 P.3d 
47, 59 (Ct. App. 2011). The Court of Appeals' analysis that the district court 
erred by not admitting the evidence of the victim's past sexual history to 
corroborate the defendant's testimony about her sexual activities on the night in 
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question is both ironic and wrong. Because the evidence was not relevant to any 
purpose other than the one identified as "impermissible" under I.R.E. 404(b), the 
district court did not err by excluding it. 
Likewise, evidence of the victim's statements was also inadmissible 
hearsay. Hearsay is "a statement, other than one made by the declarant while 
testifying at the trial or hearing, offered in evidence to prove the truth of the 
matter asserted." I.R.E. 801(c). Hearsay evidence is generally inadmissible. 
I.R.E. 802. There can be no doubt that testimony by the victim's friends about 
the victim's statement regarding being "choked" during sex was a statement 
made out of court and offered for the truth of the matter asserted. As such, it 
was inadmissible and the district court did not err by admitting it. 
11. 
Even If The District Court Erred, Any Error Was Harmless 
A. Introduction 
Even if the evidence in question were admissible, the Court of Appeals did 
not err by concluding any error was harmless. 
B. Standard Of Review 
A trial error can be declared harmless if the appellate court concludes on 
de nova review it was harmless beyond a reasonable doubt. Chapman v. 
California, 386 U.S. 18, 24 (1967). 
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C. Any Error Was Harmless Beyond A Reasonable Doubt 
To show harmless error the state has "the burden of showing that it was 
clear beyond a reasonable doubt that a rational jury would have found the 
defendant guilty absent the error." Premo v. Moore, 562 U.S. 115, _, 131 
S.Ct. 733, 744 (2011) (internal quotations omitted). Where the error placed 
impermissible evidence, argument or information before the jury the Supreme 
Court has required the prosecution to show beyond a reasonable doubt that the 
error did not contribute to the conviction. Chapman, 386 U.S. at 24 (admission of 
confession that should have been suppressed); Arizona v. Fulminante, 499 U.S. 
279, 295-96 (1991) (argument for guilt from defendant's silence); Deck v. 
Missouri, 544 U.S. 622, 635 (2005) (visible shackles without cause at jury trial). 
An "otherwise valid conviction should not be set aside if the reviewing court may 
confidently say, on the whole record, that the constitutional error was harmless 
beyond a reasonable doubt." Delaware v. Van Arsdall, 475 U.S. 673, 681 
(1986). In conjunction with the review of the whole record, review of the strength 
of the state's evidence is appropriate. Neder v. United States, 527 U.S. 1, 16-20 
(1999); see also Premo, 131 S.Ct. at 744-45. The analysis ultimately focuses 
"on the underlying fairness of the trial." Neder, 527 U.S. at 18-19. 
This Court may conclude beyond a reasonable doubt that had the jury 
heard the evidence that the victim twice encouraged her boyfriend to apply 
pressure to her throat with his hand while engaged in intercourse and once told a 
friend that she "liked to be choked during sex" but "only [by] hands," "[n]o props," 
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it would have rendered the same verdict. 1 To the extent this evidence would 
have lent "credence" to Thomas's testimony that the victim had used a belt to 
choke herself while masturbating it would also have undercut that claim because 
the victim did not use objects and does not include any indication she engaged in 
similar behavior while masturbating. 
Moreover, as set forth in the Respondent's brief and the opinion of the 
Court of Appeals, the evidence of the murder scene strongly undercuts the 
theory of accidental strangulation while masturbating: her body was on a make-
shift stretcher made from a crib side-board and blanket; several blankets were 
tossed on her body, covering her completely; her pants, which were apparently 
wetted by the contents of her bladder as it released in death, were pulled down; 
and injuries to both the victim and Thomas suggested a struggle. In addition, 
Thomas's words and actions at the time are directly contrary to his claims at trial: 
his initial statements to his friend Arnzen confessed to strangling the victim, 
explained his motive for doing so, and omitted any assertion of an accident. He 
also failed to mention any claim that the death might have been accidental in his 
statements to police. Thomas did not take actions normally associated with 
discovering an accidental death such as attempting to render aid or calling 911. 
The evidence showed Thomas had cleaned up or altered several parts of the 
scene using cleaning supplies he had brought. All of this strongly undercuts any 
"credence" offered by the excluded evidence. This Court may confidently say, on 
1 This is especially true if the testimony of one of the potential witnesses had 
been excluded. 
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the whole record, that any error in the exclusion of the proffered evidence was 
harmless beyond a reasonable doubt. 
CONCLUSION 
The state respectfully requests this Court to affirm the district court's 
judgment. 
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